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UNITED STATES BANKRUPTCY COURT          
DISTRICT OF MINNESOTA 

                                              
 
In re: 
   
SENDMYGIFT.COM, Inc.,      Bky. No. 00-35021(GFK) 
  Debtor.        Chapter 11  
 
                                                
 
SENDMYGIFT.COM, Inc.,      Adv. No. _______________ 
  Plaintiff, 

v.                NOTICE OF MOTION 
                  AND MOTION  
Daryl A. Shiber, Kimberly G. Shiber,                 FOR PARTIAL 
DHS Corporation, and K.G.S., LLC             SUMMARY JUDGMENT 
  Defendants. 
_______________________________ 
  
 To:  Plaintiff named above. 

1. Plaintiff moves the Court for Partial Summary Judgment and gives notice 

of hearing. 

2. The Court will hold a hearing on this motion at 10:30 a.m. on September 

28, 2004 at Courtroom No. 228B, U.S. Courthouse, 316 North Robert Street, St. Paul, 

Minnesota, 55101 before the Honorable Gregory F. Kishel. 

3. Pursuant to Local Rule 9006-1(b), any response to this motion must be 

filed and delivered not later than 10:30 a.m. on September 24, 2004, which is 3 days 

[excluding weekends] before the time set for the hearing, or filed and served by mail not 

later than September 21, 2004 , which is 7 days before the time set for the hearing.  

Pursuant to Local Rule 9013-2(f), UNLESS A RESPONSE IS TIMELY FILED, THE 

APPLICATION MAY BE GRANTED WITHOUT A HEARING. 

4. The Court has jurisdiction over this application pursuant to 28 U.S.C. §157 

and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.  This is a core proceeding.  This 

adversary proceeding arises under 11 U.S.C. §542.  The Debtor filed its bankruptcy 

petition in this case on December 2001. 
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5. This motion is filed under Bankruptcy Rule 7056.  

 
Dated:  September 16, 2004 

     
Respectfully submitted, 

 
 
 
       -e- David Hoiland           
        David Jon Hoiland #46085 
       Attorney for Debtor 
       120 S. 6th St.  #1100 
       Minneapolis, Minnesota 55402 
       (612) 573-3686 
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UNITED STATES BANKRUPTCY COURT          
DISTRICT OF MINNESOTA 

                                              
 
In re: 
   
SENDMYGIFT.COM, Inc.,      Bky. No. 00-35021(GFK) 
  Debtor.        Chapter 11  
                                                
 
SENDMYGIFT.COM, Inc.,      Adv. No. 04-3035 
  Plaintiff, 

v.                  MEMORANDUM IN 
              SUPPORT OF MOTION  
Daryl A. Shiber, Kimberly G. Shiber,                 FOR PARTIAL 
DHS Corporation, and K.G.S., LLC             SUMMARY JUDGMENT 
  Defendants. 
_______________________________ 
  

Plaintiff moves for partial summary judgment on its §542 turnover claims against 

Defendants jointly and severally, in the amount of $53,000, under Rule 56 FRCP, made 

applicable here by Bankruptcy Rule 56. 

RECOVERY OF THE DEBTOR’S MONIES PAID TO DEFENDANTS 

It is not contested that Joseph Burnett, president of the Debtor, gave three checks 

to the defendants, dated 12-19-01, 1-9-02 and 2-1-02, totaling $53,000 drawn on the 

Debtor’s bank account.  [Checks attached to Hoiland Affidavit as Exhibit A]  Defendants 

refuse to return these funds to the Debtor. 

Mr. Burnett alleges that these funds were loans to defendant Shiber to enable him 

to stay current or become current on defendant K.G.S., LLC’s mortgage with Premier 

Bank.  The Debtor had guaranteed this Mortgage 5-30-01, when the Debtor sold the 

commercial office building at 12345 Portland Avenue South, Burnsville, Minnesota to 

K.G.S., LLC, an entity controlled by Mr. Shiber.  [See Burnett Affidavit] 

Mr. Shiber’s recollection of the $53,000 payments differs from Mr. Burnett’s.  Mr. 

Shiber alleges that Mr. Burnett paid him the $53,000 as a down payment toward 

purchase of one half interest in a pawn shop that his father in law owned in St. Paul.  
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Mr. Shiber alleges that he controlled the pawn shop, and that it was merely titled in his 

father in law’s name.  Actually, the pawn shop was incorporated as defendant DHS 

Corporation, and Mr. Shiber’s father in law owned the stock of DHS Corporation.  Mr. 

Shiber admits that the deal with Mr. Burnett was never consummated, that no interest in 

the pawn shop was ever transferred to Mr. Burnett or to the Debtor, but refuses to return 

the money.  He confirms this in his deposition testimony as follows: 

 
Q. [Hoiland asking]  Do you recall that on this fifty-three thousand, 

discussing a payment plan, a repayment plan with Joe [Burnett] where 
you’d pay him back the fifty-three thousand over 90 days? 

 
A. [Daryl Shiber answering]  No.   That was strictly a purchase. 
 
R. Did Joe Burnett or SENDMYGIFT get any value for that money they 

paid you? 
 
A. Get any value? 
 
Q. Yes. 
 
A. Half a pawn shop, if we ever put it together. 
 
Q. But it hasn’t been put together, right? 
 
A. It was put together way back then.  They just didn’t’ come up with the 

rest of the money. 
 
Q. What was put together? 
 
A. The operation was there, set up, ready to go. 
 
Q. You didn’t own it at that time. 
 
A. Oh, yeah. 
 
Q. No, your father-in-law, you said. 
 
A. Well, my father-in-law owned it.  But it was a paper deal, and he would 

have just transferred it over. 
 
Q. So what claim do you have for keeping that money?  [emphasis added] 
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A. We had an agreement, you know, on opening up a shop. 
 
Q. Did you spend any money to open up the shop? 
 
A. Most of the stuff was already set up.  I had the safe;  I had the counters;  

I had the merchandise;  I had equipment;  I had the racks;  I had the 
shelves. 

 
Q. Everything was all there in December? 
 
A. It was all ready to go. 
 
Q. How long had it been closed? 
 
A. Never opened. 
 
Q. How long had you owned it? 
 
A. I paid rent there for - - when I say,  “I,” you know, Kim [Shiber, my 

wife] paid - - actually my father-in-law paid it, but Kim had, you know, 
gave him the money to pay the deal - - 

 
Q. For how long? 
 
A. - - so he owed her the money. 
  Probably - - on, gosh, long time. 
 
Q. Years? 
 
A. I don’t know.  Too long. 
 
Q. Several years. 
 
A. No. No, it wasn’t several years. 
 
Q. When did your father-in-law get involved with that? 
 
A. I’ll have to find out.  I can’t remember exactly, but I can get that 

information for you. 
 
Q. Probably a couple, two or three years before - - 
 
A.  Might have been two years.  Maybe. 
 
Q. So somehow Burnett paid you $53,000, but because he hasn’t finished 

the deal, you won’t give him his money back.  [emphasis added] 
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A. Well, he hasn’t finished the deal.  He had had 50 percent of the deal. 
 
Q. He doesn’t want to finish the deal.  He wants his money back. 
 
A. Well, you go buy something; you can’t just get your money back.  You 

have to either go through with it, or - - 
 
Q. What’s he got to show that he bought anything?  Did you set up a 

corporation? 
 
A. No, he was going to do that. 
 
Q. He was going to do it. 
 
A. Yes.  Because it was going to be him and Tony.  And those guys were 

the ones that were going to run it. 
 
Q. This was a handshake deal?  Did it ever make it to a - - 
 
A. A handshake deal, yeah.  I’ve done many of them. 
 
Q.  Not even a napkin in a restaurant. 
 
A. Not even a napkin.  Done many of them, yeah.  Can’t do them much 

anymore. 
 
Q. You did pretty good on this one, with fifty-three thousand in your 

pocket. 
 
A. Well, he’d have done real good if he’d have come up with the rest of the 

money.  We’d all make it go. 
 
Q. And it’s all still sitting there? 
 
A. A lot of it is, you bet. 

 
Shiber Depo.  p. 80 line 9 – p. 83 line 10. 
 

Mr. Shiber alleges that he convinced Mr. Burnett to pay him $53,000, as part of 

an allegedly negotiated price of $75,000, for half interest in DHS Corporation, a 

corporation he controlled but did not own.  When the deal was not completed, Mr. 

Shiber declined to return the money.  There was no writing to confirm the terms of the 
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deal, making it unenforceable under the statute of frauds. 

Regardless of whether plaintiff’s story of the loan is true, or defendant’s story of 

the pawn shop is true, 11 U.S.C. §542, together with §1107(a), authorizes the Debtor to 

recover property and monies belonging to the estate, in the hands of third persons.  

Under Minnesota law, plaintiff is entitled to interest at six percent per annum on the 

funds as well.  (“The interest for any legal indebtedness shall be at the rate of $6 upon 

$100 for a year, unless a different rate is contracted for in writing.” Minn. Stat. §334.01)   

If the checks were loans as Mr. Burnett has claimed made to benefit the debtor, §542 

allows the debtor to recover the monies owed.  If the checks were paid toward the partial 

purchase of a pawn shop, as Mr. Shiber contends, the transaction was never completed 

and §542 authorizes the debtor to recover the monies paid to defendants for which no 

value was received.   

It should also be noted that extraordinary business operations of any Chapter 11 

debtor require approval of the Bankruptcy Court.  In this case, such approval was neither 

requested nor granted.  In such circumstances, §542 authorizes the debtor to recover the 

monies paid to Mr. Shiber. 

THE CHECKS – JOINT AND SEVERAL LIABILITY 

Judgment should be joint and several as to Mr. and Mrs. Shiber, and DHS 

Corporation.  Mr. Shiber directed to whom the checks should be made payable.  [Burnett 

Aff. par. 11]  His wife apparently used the DHS Corporation check to pay her own bills.  

[Shiber Depo. p. 74 line 20 – p. 75 line 1]  Mr. Shiber appears to have directed the 

checks and conversion of the Debtor’s checks to cash or cashiers’ checks.  [Shiber Depo. 

p. 72-77] DHS Corporation is dormant [Id. p. 73 – line 3].  In view of the multiple 

unpaid judgments against Mr. Shiber exceeding $160,000, [Hoiland Aff. Ex. C] his 

practice of controlling his business interests through corporations in his wife’s name 

[Shiber Depo. p. 6-8, p. 10 lines 13-18, p. 59-60, and Shiber Depo. Ex.2], through his 

father in law [Id. p. 81 lines 2-4 and 16-20]  and Mr. Shiber’s practice of diverting funds 

to his wife, [Shiber Depo. p. 69 lines 1-4, p. 75 and 76 especially lines 13-18, Burnett 
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Aff.] the Debtor will likely only be able to collect the funds from Mrs. Kimberley Shiber. 

 

THE FIRST CHECK TO DHS CORPORATION 

Mr. Shiber directed Mr. Burnett to make the first check to DHS Corporation.  

“Well, that was just a corporation that had loaned my father-in-law money, and that was 

a way to get it back into the corporation.” [Shiber Deposition p 72, lines 18-20] He 

testified that DHS Corporation is “laying dormant.”  [Id. P 73, line 3]  

Mr. Shiber testifies about what happened to the $19,000 check paid to DHS 

Corporation. 

Q. Do you know what happened to the money ? 

A. My wife would have probably paid bills with it, or - - 

Q. Her bills? 

A. Well, DHS bills, or her bills, or whatever. 

Shiber Depo. p. 74 line 20 – p. 75 line 1 

Mr. Shiber doesn’t know who cashed the first check made payable to DHS 

Corporation.  He doesn’t know who’s AT&T Mastercard number was written on the front 

of the check to cash it.  He acknowledges that his wife may have an AT&T Mastercard 

and that, as with the other checks, the check was not actually deposited, but traded for 

cashier’s checks.  [Shiber Depo. p 73-74]  This is a common means used by debtors to 

keep money out of their bank accounts, and thereby thwart collection efforts by their 

creditors. 

Mr. Shiber testified at his deposition that DHS Corporation is a corporation owned 

by his wife that buys and sells antiques.  He used to own the corporation, and now she 

does.  It seems that DHS Corporation is largely dormant.  When asked if his wife spends 

20 – 30 hours a week working with it, he answered:  “No, no not really.  Limited, very 

limited.”  [Shiber Depo. p. 61 and 62]  When asked if DHS Corporation does banking 

transactions every month, Mr. Shiber answered:  “No.  It’s laying dormant, but there’s - - 

it’s still a corporation.” [Id. at p 73 lines 3 and 4] 
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THE SECOND CHECK TO MR. SHIBER 

The second check was made out to Mr. Shiber.  He believes he cashed it at the 

Debtor’s bank, and took a cashier’s check for it.   He believes he deposited the cashier’s 

check into one of his or his wife’s corporations.  [Id.  p 76.] 

 

THE THIRD CHECK TO MRS. SHIBER 

The third check was made out to Kim Shiber.  Mr. Shiber testified that Kim 

endorsed it on the back, and either got a cashier’s check or cash for the $15,000.  [Id. pp. 

76 and 77] 

 

JOINT AND SEVERAL LIABILITY 

For purposes of this Summary Judgment motion, we must accept Mr. Shiber’s 

version of the facts.  Accordingly, Mr. Shiber was the principal that negotiated the pawn 

shop deal with Mr. Burnett.   Mr. Shiber directed to whom the checks should be payable.  

Mr. Shiber controlled the deal from his end.  The first check went to DHS Corporation, 

the second check went to Daryl Shiber and the third check went to Kim Shiber.  Mr. and 

Mrs. Shiber used DHS Corporation, when convenient to flow money back and forth to 

Mrs. Shiber’s father.  All three defendants were in this deal together.  It was a matter of 

Mr. Shiber’s convenience whose hands the money flowed to and through.   

The Court should award the entire money judgment entered jointly and severally 

against Daryl Shiber, Kimberly Shiber and DHS Corporation.  Mr. Shiber admits to 

receipt of the monies in his deposition testimony above.  He has not been able to recall 

which accounts, if any the monies were deposited to.  He testifies that he uses his wife’s 

accounts and her corporation’s accounts to run his affairs.   

Plaintiff and plaintiff’s counsel are very concerned about the ability to collect any 

judgment against defendants in this matter.  Although it appears that Mr. and Mrs. 

Shiber own millions of dollars in assets through corporations which have been put into 

Mrs. Shiber’s name, their actions and behavior suggests that they have taken steps to put 
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their assets beyond the reach of Mr. Shiber’s creditors.  Why not just deposit the checks 

to existing accounts?  Why cash $53,000 of checks or trade them for cashiers’ checks?  A 

reasonable answer is to keep the money out of Mr. Shiber’s bank accounts, to prevent his 

judgment creditors [Hoiland Aff. Ex.4] from successfully levying against those accounts. 

Plaintiff does not seek judgment against K.G.S., LLC in this motion since the 

alleged benefits K.G.S., LLC received from the $53,000 payments are dependent on 

plaintiff’s version of the facts, contested by Mr. Shiber.  Summary judgment is not 

appropriate where there is a bona fide dispute between the parties as to the essential 

facts. 

 

CONCLUSION 
 

Under Rule 56(c), summary judgment is appropriate when the evidence, 
viewed in the light most favorable to the nonmoving party, reveals no 
genuine issues of material fact and the moving party is entitled to 
judgment as a matter of law.  Celotex Crop. V. Catrett,  477 U.S. 317, 322-
23, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986) 
 In re May, 251 B.R. 714 (8th Cir. BAP 2000) 

 
Even relying completely on Mr. Shiber’s pawn shop version of the events, 11 

U.S.C. §542 requires defendants to turn over to plaintiff the $53,000, plus statutory 

interest, at the rate of 6% per annum from March 1, 2002 to Plaintiff.  Mr. Shiber clearly 

controlled who the money went to, and directed a substantial portion to his wife.  Mrs. 

Shiber appears to run the corporations on paper, while Mr. Shiber actually directs the 

operations, and Mrs. Shiber appears to use the corporate funds as her own personal 

funds.  Judgment in this case is appropriate against Mr. Shiber, Mrs. Shiber and DHS 

Corporation, jointly and severally. 
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Dated:  September 16, 2004 

Respectfully submitted, 

 
 
       -e- David Hoiland           
        David Jon Hoiland #46085 
       Attorney for Debtor 
       120 S. 6th St.  #1100 
       Minneapolis, Minnesota 55402 
       (612) 573-3686 
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UNITED STATES BANKRUPTCY COURT          
DISTRICT OF MINNESOTA 

                                              
 
In re: 
   
SENDMYGIFT.COM, Inc.,      Bky. No. 00-35021(GFK) 
  Debtor.         Chapter 11  
                                                
 
SENDMYGIFT.COM, Inc.,                    Adv. No. 04-3035 
  Plaintiff, 

v.            
        

Daryl A. Shiber, Kimberly G. Shiber,                        AFFIDAVIT OF  
DHS Corporation, and K.G.S., LLC      JOSEPH BURNETT 
  Defendants. 
_______________________________ 
 
 
 
STATE OF MINNESOTA ) 
    ) ss. 
COUNTY OF HENNEPIN ) 
 

Joseph Burnett, being on oath duly sworn, deposes and says: 

 
1. I am president of plaintiff corporation, SENDMYGIFT.COM, Inc.  I am 

familiar with the matters herein stated by virtue of my participation in the events 

described and my review of and familiarity with Plaintiff’s records. 

2. Defendants Daryl A. Shiber and Kimberly G. Shiber are husband and wife. 

3. Defendant K.G.S., LLC is a Minnesota limited liability company, of which 

Kimberly G. Shiber is one of two owners.  K.G.S., LLC is controlled by Daryl A. Shiber.   

4. Defendant DHS Corporation is a corporation controlled by Daryl Shiber.  

His wife, Kimberly Shiber, is listed as the registered agent on the records of the 

Minnesota Secretary of State. 
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5. On May 31, 2001, K.G.S., LLC purchased an office building at 12345 

Portland Avenue in Burnsville, Minnesota [the “Property”] from plaintiff for $2.4 million. 

6. As part of the financing for the transaction, K.G.S., LLC assumed plaintiff’s 

mortgage in the original amount of $1,125,000 on the Property with Premier Bank [the 

“Mortgage”].  Mr. Shiber agreed to refinance the Mortgage by December 1, 2001.   

7. After the closing of the transaction, plaintiff remained liable with K.G.S., 

LLC on the Mortgage. 

8. K.G.S., LLC did not refinance the Mortgage by December 1, 2001. 

9. From December of 2001 through March of 2002, K.G.S., LLC was 

delinquent, or about to become delinquent, in its monthly payments owing on the 

Mortgage to Premier Bank. 

10. From my conversations with Mr. Shiber, and with Mr. Ruether, president of 

Premier Bank, I believed that the Mortgage payments needed to be kept current in order 

for K.G.S., LLC to refinance the property so that plaintiff would be released from further 

liability on the Mortgage.  

11. In order to bring K.G.S., LLC’s Mortgage current with Premier Bank and so 

to avoid default on the Mortgage, I gave three checks to Mr. Shiber, drawn on Plaintiff’s 

bank account.  I made the checks payable to the parties, as Mr. Shiber directed me.  The 

first check is dated December 19, 2001 and payable to D.H.S. Corporation in the amount 

of $19,000.  The second check is dated January 9, 2002 and payable to Darrel Schieber 

in the amount of $19,000.  The third check is dated March 1, 2002 and payable to Kim 

Shiber in the amount of $15,000. 

12. Defendants cashed these checks. 
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13. Mr. Shiber agreed to repay plaintiff these loans upon the refinance of the 

Mortgage. 

14. K.G.S., LLC refinanced the Mortgage not long after March 1, 2002, but did 

not repay plaintiff. 

15. On information and belief, K.G.S., LLC transferred the Property to yet 

another entity controlled by Mr. Shiber, shortly after he refinanced the Mortgage. 

16. Besides his agreement to bring the Mortgage current, Mr. Shiber also 

agreed to do a deal with SENDMYGIFT.COM, Inc. in which SENDMYGIFT.COM, Inc. 

would use its internet software platform to sell merchandise from a closed pawn shop in 

St. Paul owned by Mr. Shiber.  Mr. Shiber promised that SENDMYGIFT.COM, Inc. would 

get 50% of the profit from the sale of the inventory, and would get an ownership interest 

in the pawn shop.  To make some documentation of this agreement, I wrote on the 

bottom of the first check:  “St. Paul Pawn Inventory Purchase Investment + As Per 

12/19/01 Agreement.” 

17. I later learned that Mr. Shiber did not even own the St. Paul pawn shop, 

and that he may be restricted from owning any interest in pawn shops in St. Paul.  So, 

nothing ever came of this agreement to have SENDMYGIFT.COM, Inc. sell his pawn shop 

inventory. 

18. I met with Mr. Shiber many times to demand repayment of the $53,000 of 

loaned funds.   Mr. Shiber admitted owing the debt, but has not paid back these loans. 

 

 

 





UNITED STATES BANKRUPTCY COURT          
DISTRICT OF MINNESOTA 

                                              
 
In re: 
   
SENDMYGIFT.COM, Inc.,      Bky. No. 00-35021(GFK) 
  Debtor.        Chapter 11  
                                                
 
SENDMYGIFT.COM, Inc.,      Adv. No. 04-3035 
  Plaintiff, 
 
                    v.         ORDER GRANTING 
               PLAINTIFF’S MOTION 
Daryl A. Shiber, Kimberly G. Shiber,                 FOR PARTIAL 
DHS Corporation, and K.G.S., LLC             SUMMARY JUDGMENT 
  Defendants. 
_______________________________ 
 

This matter came on for hearing before the undersigned on September 28, 2004 

pursuant to plaintiff’s Motion for Partial Summary Judgment.  Based upon all the files, 

records and proceedings herein, 

IT IS HEREBY ORDERED: 

Plaintiff’s Motion for Partial Summary Judgment is granted.  Judgment shall be 

entered against Daryl A. Shiber, Kimberly G. Shiber and DHS Corporation jointly and 

severally for $53,000 plus statutory interest in the amount of $7,950.00 plus costs of 

$150.00 for a total of $61,100. 

Let Judgment be entered accordingly. 

 

Dated: September ___, 2004 

BY THE COURT 

 

_______________________________ 
Gregory F. Kishel 
United States Bankruptcy Judge 
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  UNITED STATES BANKRUPTCY COURTUNITED STATES BANKRUPTCY COURT   
  DISTRICT OF MINNESOTADISTRICT OF MINNESOTA  
                                                                  
 
In re: BKY NO: 00-3-5021 GFK 
SENDMYGIFT.COM Inc. Chapter 11 
 
   Debtor. 
  
 
SENDMYGIFT.COM, Inc. 

ADV NO:  04-3035 
   Plaintiff, 
 
v. 
 
Daryl A. Shiber, Kimberly G. Shiber, 
DHS Corporation and K.G.S., LLC, 
 
   Defendants. 
 
_________________________________________________________________________ 
 

 CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that she is an employee in the office of David 
Jon Hoiland, Attorney at Law, and is a person of such age and discretion as to be 
competent to serve papers.  That on September 17, 2004, she served a true and correct 
copy of the following documents: 

  
-Notice of Motion and Motion for Partial Summary Judgment; 
 
-Memorandum in Support of Motion for Partial Summary Judgment; 
 
-Affidavit of David Hoiland in Support of Motion for Partial Summary      
Judgment; 
 
-Affidavit of Joseph Burnett; and 
 
-Order Granting Plaintiff’s Motion for Partial Summary Judgment 
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On the parties listed below at their last known addresses: 
 

 
John F. Cameron, Esq. 
Cameron Law Office 
4100 Multifoods Tower 
33 South Sixth Street 
Minneapolis, MN  55402 
 
 
Sarah Wencil, Esq. 
Office of U. S. Trustee 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN   55402 
 

By messenger/personal service. 
 
I swear under penalty of perjury, that the foregoing is true and correct.  
 
 
 

/e/Laura L. Jordan 
Laura L. Jordan 




